SUBJECT:  German Police/Military/Administrative Agencies' Jurisdiction on U.S. Installations 

DEFINITION: Jurisdiction is the power conferred by law or international agreement on persons or agencies to subject other persons or agencies to its criminal or civil authority.

SOURCES:  

· Article 48, NATO Status of Forces Supplementary Agreement (SA)

· Article 53, paragraphs 1 and 3, SA 

· Paragraph 4bis of the Protocol of Signature Re Article 53, SA

· Article 56, paragraph 1, and the Protocol of Signature Re Article 56, paragraph 1

· Article 40, SA 

· Article VII, paragraph 6(a), NATO Status of Forces Agreement (NATO SOFA)

· Article 22, SA

GUIDANCE: 

· Under Article 48, SA, the German Government makes available to the U.S. Forces for its exclusive use the accommodations (installations and buildings) necessary to carry out its defense responsibilities.  Although we have the right to exclusive use, these accommodations are not "extraterritorial" and Germany retains sovereignty and civil and criminal jurisdiction within them.

· Under revised Article 53, paragraph 1, SA, German law applies (with minor exceptions) to the use of those accommodations. Under Article 53, paragraph 3, we are obligated to ensure that German authorities are enabled to take, within the accommodation, such measures as are necessary to safeguard German interests.  Paragraph 4bis of the revised Protocol of Signature Re Article 53 clarifies that the competent German authorities include those at the federal, Land and local level and that we will grant access to them to safeguard German interests after prior notification.  In emergencies or when there is a danger of delay, access must be granted without prior notification. The right of access is "subject to conditions of military security, in particular of the inviolability of classified areas, equipment and documents."   

· Under revised Article 56, paragraph 1, SA, German labor law, including German industrial safety law (OSHA-type provisions), apply to our LN employees to the same extent as is applicable to civilian employees of the German Armed Forces except as otherwise provided in the SA or in the Protocol of Signature.  The Protocol of Signature Re Article 56, paragraph 1, assigns to agencies of the FMoD, rather than to the Industrial Safety Boards (Gewerbeaufsichtsämter) supervisory responsibility for enforcement of industrial safety provisions vis-à-vis our LN employees.  The FMoD has designated the Military District Administration Offices (Wehrbereichsverwaltungen [WBV]) to perform this supervisory function.  We are therefore obligated to grant the responsible WBV access to our accommodation for this purpose.  

· Article 40, SA provides that "archives, documents, official mail recognizable as such and property of a force shall be immune from search, seizure or censorship by the German authorities except where immunity is waived."  Based on this Article, no German authorities, including German police, customs authorities or otherwise, are authorized to search our files or take material from those files for any reason.  UP Article VII, paragraph 6(a), NATO SOFA, however, we are required to render assistance to German authorities in criminal investigations and in the handing over of evidence.  Under those provisions, we are obligated, upon proper request, to make copies of unclassified documents available to responsible German agencies.  Advice of the servicing legal office should be sought before releasing such documents.

· Under Article 22, U.S. Forces authorities have the right to maintain custody of military personnel accused of a crime.  Where the accused is not subject to the criminal jurisdiction of the U.S. Forces (i.e., not subject to the UCMJ), for example a DoD civilian employee or family member, the German authorities have exclusive criminal jurisdiction and are entitled to maintain custody over such personnel.

CRITICAL ISSUES:

· To provide guidance on the circumstances under which German police may have access to U.S. accommodations without prior notice (for example, in "hot pursuit" of a suspected criminal offender).  Commanders are encouraged to execute agreements with local police authorities clearly defining the circumstances under which this authority may be carried out.  

· Before denying access to German authorities, Commanders should obtain advice from their servicing legal office.  
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